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1. Introduction
1.1 The Environmental Information Regulations 2004 (EIR) are similar to the freedom of information provisions in that the Council is obliged to provide environmental information in response to requests, subject to certain exceptions. However, unlike freedom of information provisions, there are no absolute exemptions to disclosure and, requests may be written or verbal.

1.2. The regulations give the Council the discretion to charge a ‘reasonable amount’ for fulfilling a request for information. There are no upper or lower limits to charges in the EIR. 

2. Freedom of information charging 

2.1. The charging provisions under EIR are different from those applying to Freedom of Information (FOI) and Data Protection (DP), which are covered by The Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004. These regulations allow public authorities to refuse to answer requests for information if the cost of complying with the request would exceed the ‘appropriate limit’, which for local government is £450 (18 hours of staff time at a rate of £25 per hour). When calculating whether the appropriate limit has been exceeded, the District Council can take account of the costs of determining whether the information is held, together with the costs of locating, retrieving and extracting the information from other documents. 

2.2 If a request would cost less than £450, we can only charge for the cost of informing the applicant whether we hold the information and communicating the information to the applicant e.g. photocopying and postage costs.

2.3 If a request would cost more than £450, we can turn the request down, or answer and charge a fee. In this situation, we can charge for the costs of determining whether the information is held, together with the costs of location, retrieval and extraction, as well as the costs of informing the applicant whether the information is held and communicating that information to them. The Council’s charging policy for FOI and DP has already been approved. 

3. Environmental information charging
3.1 DEFRA guidance on EIR charging suggests that councils treat EIR requests in the same way as FOI and provide information free of charge up to the £450 limit. 

3.2 However, unlike the FOI provisions, there are no express provisions under the EIR for the Council to charge for the officer time taken in locating and extracting information. 

3.3 In the case of Markinson v the Information Commissioner, the Information Tribunal decided that the cost of staff time in maintaining, identifying, locating or retrieving the information in question should not be taken into account when calculating the cost of provision under the EIR. In reaching this decision, the Tribunal found support for their view in the EU Directive on public access to environmental information.

3.4 The advice from the Information Commissioner is that, in most circumstances it would not, therefore, be appropriate to include officer time in arriving at a reasonable charge, except where, for example, a public authority is entitled to levy a market based charge e.g. a trading fund. There is no further advice as to what the circumstances might be where it would be appropriate to include officer time. If officer time is not charged for, it follows that the only charges that could be made are for photocopies, printing and postage. 

3.5. Since an EIR request cannot be refused on the grounds of cost alone (although we may refuse to comply with an EIR request which is ‘manifestly unreasonable’), there is no upper limit to the cost, in time, we could incur in fulfilling a substantial request. 

3.6 It is a requirement of the EIR that we publish and make available to applicants a schedule of charges and information on when the charges may be made or waived.

4. Previous arrangements
4.1 The original EIR came into force in around 1992. There is no available record of the Environmental Health Department making any charges under these regulations, with the exception that charges have been made for use of the site screening software in connection with contaminated land enquiries. 

4.2 Charging policy(ies) and charges may have existed/exist elsewhere in the Council as several teams deal with environmental information (e.g. Direct Services, Contact Centre and Planning). 

5. The proposed policy
5.1 Where information is already available through other established systems such as the Land Charges process, FOI applicants would be asked to pursue these systems and pay any statutory fees involved. There is no equivalent provision in the EIR.

5.2 The level of requests under EIR (other than contaminated land requests and requests that can be dealt with as ‘business as usual’), in Environmental Health has been very low, less than 10 a year. It is not known how many such requests are received by other teams and it should be noted that some requests will be for a mixture of information, different parts of which will fall under different provisions.

5.3 It is understood that the Information Commissioner has advised that the majority of requests relating to planning matters will fall to be considered as environmental information requests. Planning requests in the past have been dealt with as freedom of information requests, and it is understood that charges for officer time have never been made in connection with preparing the responses to the requests. 

5.4 It would appear that the most appropriate course of action in respect of charges under the EIR is to adopt the same charges for photocopying etc that appear in the FOI charging policy and to make no other charges. This may be reviewed if further advice becomes available from the ICO.

5.5 The notes below are a suggested draft for a charging policy, with the Council’s charging policy under the FOI in mind and with a view to making the two consistent. It may, however, as noted above, be appropriate to consider whether there are any circumstances under which the charging arrangements might vary. For example reducing or waiving charges in case of hardship, or applying charges only in particular circumstances, such as commercial use of information.

5.6 The regulations do not permit the Council to ask the applicant why the information is being requested, so such provisions would be difficult to apply. 

Environmental Information Regulations Charging Policy

1) Introduction

1.1 This policy relates to the Environmental Information Regulations 2004 which cover the release of environmental information (EI), by public bodies, in response to verbal or written requests. 

1.2 Environmental information is defined in the regulations. Requests for information which falls outside the definition would be dealt with under one or both of the other provisions covering the release of information, i.e. freedom of information (FOI) and data protection (DP). 

1.3 Some information is exempt under the Regulations and may not be supplied. Exemptions are, however, subject to a public interest test which the Council will apply and then advise the applicant as to whether the information can be supplied or not

2) Information already available 

2.1 In many cases the information required will be already be available, and the applicant will be advised where it is and how to access it. In such cases there will be no charge for provision of the information.

3) Charges for provision of information under the regulations

3.1 Requests for information may involve either environmental information, or personal information which falls under data protection provisions, or other information which is covered by freedom of information provisions. Some requests may be for a mixture of information, and each part of the request will be dealt with under the appropriate legal provision. This policy should, therefore, be read in conjunction with the Council’s policy on charging for requests under the FI and DP provisions.

3.2 The Council has the power, under EI provisions, to make a reasonable charge where responding to a request for information involves costs to the Council. The Council will charge for disbursements such as photocopying and postage, in accordance with the schedule to the FOI/DP charging policy, which includes a level of cost to the Council below which no charge will be made.

3.3 The applicant will be advised of any charge, in a letter, and will be requested to make the payment before the information is supplied. 
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